Presentation on Provisions of MVAT Act,2002                                 12.06.2016

Part I- Assessment,  Rectification & Appeal

Section 23- Assessment
	Section
	Nature Of Notice
	Period for passing of A.O / Remarks

	
	
	

	23(1)
	In case return is not filed by registered dealer. 
	Before expiry of 3 years from the end of the said financial year containing the period of return. Assessment under this sub section is Best Judgment Assessment. 

Dealer can submit returns after the assessment order is passed upon which fresh assessment according to later sub section is made as per the provisions of such sections.

	
	
	

	23(2)
	In case return is filed by prescribed date
	Before expiry of Four years from the end of the said financial year containing the period of return. 

If dealer does not comply with the Notice, assessment can be made as Best Judgement.

	
	
	

	23(2A)
	Deemed Return Acceptance  for Dealers without Assessment 

	· In case the dealer has filed all his returns (for the period starting from 01.04.2012 onwards) including revised returns in time and has alos paid taxes as per such returns and the Commissioner is satisfied with the correctness and completeness of such returns, then he may assess the amount of tax due from such dealer on the basis of such returns without going for complete assessment.
· But in case, no assessment is done u/s 23(2) within 4 years from the end of the year then the returns filed by the dealer will be deemed to be accepted.


{New Sub(2A) Inserted} 

· Note: The department has still kept the option of Business Audit & Issue based audits open, due to which there is always a probability of receiving notices even after 4 years. 



	
	
	

	23(3)
	In case return is not filed by prescribed date
	Within five years from the end of the said financial year containing the period of return

	23(4)
	In case dealer is unregistered
	Before expiry of eight years from the end of the said financial year

	23(5)
	Investigation/ Issue based Audit
	If during investigation proceedings, if tax-evasion or incorrect recording of transactions/claim is noticed then transaction wise assessment can be completed. This assessment shall be without prejudice to the other provisions of assessment. For any Notice issued under this sub section after 1.4.15, assessment in respect of such notice should be done within 6 years


	
	
	

	23(5A)
	Intimation to Dealers before passing of Assessment Order

	New Subsection (5A) has been inserted, which states that after initiation of assessment proceedings, the Commissioner after verification of evidences produced by the dealer or available with the department, send his observations about the tax liability, by an intimation before passing of an assessment order. 
Such intimation shall be communicated before 6 months from the expiry of time period for completion of assessment for a particular period. 

e.g For 2012-13 the last date for completion of assessment is 31.03.2017, then the intimation shall be communicated before 30.09.2016.

If the dealer agrees with all the observation of the intimation and file revised returns as the case may be and pays full amount of Tax with interest , then a confirmation order shall be passed and the assessment proceedings shall be deemed to have been closed.



	23(5B)
	Applicability of Communication of Draft Intimation Orders to Assessment under Other Sections

	New Subsection (5B): 
The provisions of sub-section (5A) shall also be applicable to the assessment proceedings under sub-section (2), (3), (4) or, as the case may be, (5) pending on the 1st April 2016.”.

 

	23(6)
	Non-disclosure of Adequate Information
	Before expiry of six years from the end of the said financial year

	23(7)
	Fresh Assessment
	Fresh assessment to give effect to directions of higher appellate authority shall be made within 36 months from the date of communication of such finding or direction

	23(8)
	Matter is decided against the Government and appealing is Pending
	The Commissioner may pass assessment order by ignoring the decision of the Tribunal, if it is appealed before the appropriate forum. No recovery of such dues shall be made pending decision by such forum

	23(11)
	Application for Cancellation of Ex-Parte Assessment
	Application for cancellation shall be made within 30 days from the date of service of assessment order. The Commissioner after verifying the application shall cancel the Order within 3 months from the end of the month in which such application is made. If such application is  not acted upon within 3 months, then the application for cancellation of Order is deemed to be accepted.

Fresh assessment order after such cancellation should be passed within 18 months from the date of service of cancellation of Order. (Sec.23(12).)  



	
	
	


Section 24 : Rectification

Any order passed under the MVAT Act, can be rectified for any mistake apparent on the record. The Commissioner has to rectify the order within two years from end of a financial year in which the order has been served, if he wants to rectify it on his own motion. The person affected by such order can apply for rectification within 2 years from end of a financial year in which the order has been served. In such case rectification order can be passed even after two years, from end of the year in which order to be rectified is served. 

Where a dealer has applied in the form 307 for rectification, the Commissioner shall till deciding the said application, stay the recovery of amount likely to be reduced in rectification. 

In case tax dues arise due to non-submission of declaration / certificates, then if appeal is not filed against the said order, the dealer may apply within two years period from the end of financial year, in which the said order had been served, for rectification under sub-Section (2). Only one such application for rectification shall be entertained. 

Section 26 : Appeal

1st Appeal :
	
	Assessing Authority
	Appellate Authority

	(a)
	The Sales Tax Officer or an The Assistant Commissioner
	The Deputy Commissioner

	(b)
	The  Deputy Commissioner or The  Senior Deputy Commissioner
	The Joint Commissioner

	(c)
	The Joint Commissioner, The Additional Commissioner, The Commissioner
	The Tribunal


2nd Appeal :

If the 1st appeal order is passed by the Deputy Commissioner or the Joint Commissioner, then second appeal lies with the Tribunal.

	Sl No.
	Order Passed by 
	Appeal to be file to 
	Limitation Period
	Rule
	Form No.

	1
	STO or AC or any other officer subordinate thereto
	Dy. Comm.
	60 days from the receipt of the order.
	31
	310

	2
	Dy. Comm., Sr. Dy. Comm.
	Jt. Comm.
	60 days from the receipt of the order.
	31
	310

	3
	Jt. Comm., Addl. Comm., Comm.
	Tribunal
	60 days from the receipt of the order.
	31
	310

	4
	Appeal order passed by Dy. Comm., Jt. Comm.
	Tribunal
	60 days from the receipt of the order.
	31
	310

	5
	Tribunal
	High Court ( If there is a substantial question of law)
	120 days from the receipt of the order by the assesses or Comm.
	31
	310


· Appointment of Advance Ruling Authority
Advance Ruling Authority has also been made the adjudicating authority with respect to filing and hearing of First Appeals.

{Amendment to Section 26 (1)(c )} 

Common Points for Appeal :
· The appeal fees as prescribed in the rule is required to be paid before filing of appeal.

· The appeal should be submitted in Form 310. The stay application can be filed in Form 311 (to be filed with appealable order). 

· The powers of the appellate authority shall be subject to rules and procedures. In case of appeal against Penalty/Interest order, the Appellate Authority has powers only to confirm, cancel or modify the penalty/Interest. 
· Power of remand of the case has not been given. Restricted power to remand the matter for fresh assessment has been given to Tribunal. 

· The appeal by person of more than 75 years of age shall be decided on priority basis, if he has a substantial interest in the business. 

· Explanation added to sub-Section (5) makes it clear that while disposing of an appeal, the Appellate Authority may consider and decide any matter arising out of the proceedings in which the order appealed against was passed, notwithstanding that such matter was not raised before it by the Appellant or that no order was made in the said proceedings regarding such matter. 

· Instead of Reference (as under the BST Act) to be filed against Tribunal order, now an appeal can be filed before the High Court within 120 days of the order, if the case involves substantial question of law. The Court can determine any issue in appeal, whether or not dealt with by the Tribunal and also which has been wrongly determined by the Tribunal by reason of a decision on such question of law as is referred to it.
Section 28A : Introduction of Concept of Fair Market Price (FMP) :_ 

· The concept of Fair Market Price (FMP) has been introduced to empower the assessing officer to assess a dealer on the basis of the market price if goods are sold below the market price with an intention to evade tax.

· {Introduction of New Section 28A – with retrospective effect from 01.04.2011} 
Part-II
 Set –Off on input tax credit provisions in nut shell under MVAT Act

	Rule
	Who can claim
	On what goods
	Sum eligible for set-off
	Reduction, if any from amount

	52
	Any registered dealer
	· Goods being capital assets, goods the purchases of which is debited to Profit & Loss A/c or Trading A/c. (For negative list, refer note 1.) ( subject to provisions of 53,54,55,55B)

· Stock of drugs & medicines separately charged; and held as on 30-06-2007. Stock statement in the format to be submitted by the dealer. ( Refer Trade Circular No. 55T of 13-08-2007 & 61T 28-09-2007).

Conditions:

No set off claimed under rule 51 or under any earlier law.
	(a) Sales Tax paid separately by the dealer

(b) Entry tax paid.

(c) As per the formula MRP x 4/104 where, MRP=

i. Sum of MRP & Sales Tax, where it is 

ii. In the other case  MRP inclusive of sales tax.

(d) *the purchase tax paid by the claimant dealer under this Act

*w.e.f. 1-5-2012.
	Refer Note 2

	52A-2
	Any registered dealer.
	· Sale of goods purchased from Mega Units by a dealer in Maharashtra (other than declared goods).
	To the extent of aggregate of 

(a) Tax paid or payable under the CST Act on the interstate resale of corresponding goods.

(b) Taxes paid on purchases of the goods, if they are sold under the local act.
	· Set off as determined in 52A(1) can be claimed only in the month in which the sale of such goods is effected by the claimant dealer.

· This rule shall not apply to the purchases of such goods if they are used within the state of Maharashtra in the manufacturing of the goods.

· Above are the conditions prescribed & not the deduction.

	54
	Any registered dealer.
	Refer Note 1
	Negative List. No set-off available
	Nil

	56
	A dealer who is liable to pay tax under the CST Act.
	On resale of declared goods.
	Tax paid separately.
	Nil


Note 1: Negative list of goods on which, or the class of dealer to whom, no set-off is available (Rule-54)

Sub-Rule                   Particulars

(a) Motor vehicles which are passenger vehicles, and PCA thereof unless;

(b) High speed diesel oil, Aviation turbine fuel (duty paid), Aviation turbine fuel (bonded), Aviation Gasoline (duty paid), Aviation Gasoline (bonded) and petrol when used for owned consumption.

(c) Crude oil when used by oil refinery for  refining.

(d) Consumables or capital assets to job worker or labour worker.

(e) Raw Material (as defined in Rule 80) to Entitlement Certificate holder, except the EC under the PSI for tourism projects 1999 whether by way of deferment or exemption (to claim refund as per rule 79)

(f) Incorporeal or intangible goods other than import licence, export permit or licence or quota, DEPB credit DFRC, SIM cards, copyrights which are resold within 12 months of purchase, and in the hands of the software trader, software packages (up to 31-12-2010).

This rule is substituted w.e.f. 1-1-2011 & now provides that import licence & export permit or quota or licence covered by entries 3 & 4 resp. of the notification issued under schedule C-39 will be eligible for set offs along with SIM cards, copyrights which are resold within 12 months of purchase and in the hands of a software trader of software packages.

(g) Purchases effected by the employer by way of works contract where the contract results in immovable property other than plant and machinery.

(h) Purchases of any goods (not as works contract) which is used in immovable property other than plant and machinery.

(i) Purchases of IMFL or country liquor by a dealer who has opted for composition u/s 42(2) [up to 30-4-2011].

This rule is substituted w.e.f. 1-5-2011. No set-off is now available for purchases of liquor covered under  entries 1,2 or 3 of schedule D. This does not include wine which is covered by entry 3A of schedule D.

But if same are sold in the course of inter-state or in case of export or branch transfer outside the state or sold to customer bond to foreign going sheep and aircraft, the set-off will be available. Previous to this amendment set-off was allowable on the purchase of said liquor except  in case of purchases of Indian Made Foreign liquor or of the country liquor if the dealer has opted for composition.

(j) Purchases made on or after 20-06-2006 of mandap, tarpaulin, pandal, shamiana, decoration of such mandap, pandal or shamiana if purchasing dealer has opted for composition u/s 42(4)

(k) Purchases of goods by a hotelier after 1-4-2005 which is capitalized and which do not pertain to supply and/or service of food & drink.

(l) Purchases of office equipment, furniture, fixture, and electrical installation during the period 1-4-2005 to 7-9-2006 which are capitalized and where the dealer is not engaged in the business of leasing (transfer of rights to use).

Note 2: Quantum of Reduction (Rule 53)

	Sub Rule
	Contingency
	Quantum of Reduction

	1
	Taxable goods used as fuel
	3% of corresponding purchase price of such taxable goods.

	3(a)
	Stock transfer of taxable goods to other state within the country.
	This clause is renumbered as 3(a) retrospectively w.e.f. 1-4-2005 vide notification date 16 Feb. 2012. 4% (2% up from 1-6-2008 to 31-3-2012, 3% up to 31-5-2008 & 4% up to 31-3-2007) of the corresponding purchase price of taxable goods ( Not of goods treated as capital assets or used as fuel  and natural gas). If the stock transferred goods are covered by Schedule B, 1% reduction instead of 2% (3% up to 31-5-2008). No reduction as per this sub rule is to be made if the goods dispatched are received back within the period of 6 months.

If the goods purchase are medicine (Sch. C-29), then the purchase price will be actual purchase price and not the MRP price of the goods purchased for the purpose of calculation of reduction. (Deleted vide amendment to rule notification  date 31-10-2007).

Explanation: Provided that if the taxable goods are dispatched outside the state and the rate of tax specified in the schedule against the corresponding taxable goods purchased, is less than 4% then the reduction from set-off under this clause shall be calculated at such lower rate of tax specified in the schedule against the corresponding goods. 

	3(b)
	Stock transfer of manufactured goods covered by Sch. Entries D-5, D-6, D-7, D-8 & D-9.
	If manufactured goods are stock transferred then amount of equal to 2% up to 31-3-2012and now 4% w.e.f. 1-4-2012 of the value of goods so dispatched shall be reduced from the amount of the set-off otherwise available.

	4
	Works Contractor opted for composition Scheme u/s 42(3) on purchase other than set off pertaining to capital goods the property in which is not transferred in the execution of works contract.
	If the contract id ‘construction contract’ (after 20-06-2006) 4% of purchase price and in other cases, set off available will be 16/25; i.e. 64% by inserting explanation retrospectively w.e.f. 1-4-2005, in case where principal contractor has opted composition option in that case, for part the contract awarded to sub-contractor, in that case sub contractor will also have to calculate set-off as per this sub rule.

	6
	If sales receipts are less than 50% of total receipts in the State of Maharashtra,          (Receipts means receipts of all business activities carried out in the state but does not include the value of goods transferred outside the state).
	Said rule is retrospectively amended w.e.f. 8-9-2006 & is divided in two parts.

(a) Hotels or clubs which has not opted for composition – set off on purchases corresponding to food and drinks served or supplied and on purchases of capital assets and consumables pertaining to kitchen and sale, service and supply of food or drinks.

	
	
	(b) For dealers other than hotels and restaurants, set-off available on corresponding purchases on goods, sold, resold or stock transferred outside state within 6 months of such purchases effected in that year. Further manufacturer of goods (not a job worker) – set off claimed on plant and machinery & its PCA & packing materials only in respect of period of first 3 years from effective date of certificate of registration

	7A
	Purchase of office equipment, furniture or fixture treated as capital assets (other than in the case of a dealer engaged in transfer of right to use goods-leasing.)
	3% of purchase price of such goods ( this sub-rule is not applicable to a dealer who leases these goods) (w.e.f. 8-9-2006).


General conditions for set off (Section 48 and Rule 55)

1. ‘Tax Invoice’ is a must for purchase , to claim set off. The claimant dealer must  

be a Registered Dealer at the time of purchases. However, if the purchases are made after 1st April of the year in which the dealer has obtained registration under the MVAT Act and such purchases made during the URD period are of the purchases other than capital goods which are not used, consumed, sold or disposed of before the date of effect of registration then set off is available on such purchases.
2.  
The tax must have been paid into the Government Treasury by supplier of  

goods/deposited by claimant dealer (w.e.f. 1-5-2012), unless such supplier is a deferral unit enjoying benefits under the package scheme of incentive. W.e.f. 1-5-2012 if purchase tax is paid by the claimant dealer in Government Treasury.
3. (a) The claimant dealer can take credit of tax paid by him, total value of tax deduction certificates, total value of the collection certificate received (w.e.f. 1-5-2012 – this is in respect of tax collection at source).

(b) The refund shall first be applied against any amount payable under the earlier Act/MVAT Act and only the balance amount shall be refunded to the dealer.

4. Dealer shall maintain a true account, in chronological order, of all the purchases of goods.
5. The claimant dealer shall, if so required, produce before the Authority, the Original Tax Invoice for purchases.

6. The set off shall be adjusted against the VAT/CST payable for the same period. Excess set off shall be carried forward to any subsequent period falling in the same year. 
7. Where the dealer is unable to identify the goods purchased with the goods sold, then FIFO method is applicable.
8. The provisions for retention and negative list of set off shall be equally applicable to Entry tax paid for entry of goods.
9. If tax free goods manufactured are exported, then full set off will be granted (


w.e.f. 1-4-2005).
10 If a RD dies and his business is continued thereafter or in an event of transfer of otherwise disposes his business, then the person succeeding shall be entitled to take credit of set off carried forward.

11 (New rule inserted) Rule 55B-Applicability of set off to developers and units in Special Economic Zone (w.e.f. 15-10-2011)
*Developers and units, in the processing area of Special Economic Zone shall not be affected by rule 53(6) or clauses (g) and (h) of rule 54 as the case may be.
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